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failure to comply with any require-
ment or condition for payment under
this part, must refund the amount of
that payment to FSA.

(b) Any refund required will be due
from the date of the disbursement by
the agency with interest determined in
accordance with paragraph (d) of this
section and late payment charges as
provided in part 1403 of this title.

(c) Each producer that has an inter-
est in the agricultural operation will
be jointly and severally liable for any
refund and related charges found to be
due to FSA.

(d) Interest will be applicable to any
refunds to FSA required in accordance
with parts 792 and 1403 of this title ex-
cept as otherwise specified in this part.
Such interest will be charged at the
rate that the U.S. Department of the
Treasury charges FSA for funds, and
will accrue from the date FSA made
the payment to the date the refund is
repaid.

(e) FSA may waive the accrual of in-
terest if it determines that the cause of
the erroneous payment was not due to
any action of the person or entity, or
was beyond the control of the person or
entity committing the violation. Any
waiver is at the discretion of FSA
alone.

§755.13 Miscellaneous provisions and
appeals.

(a) Offset. FSA may offset or with-
hold any amount due to FSA from any
benefit provided under this part in ac-
cordance with the provisions of part
1403 of this title.

(b) Claims. Claims or debts will be
settled in accordance with the provi-
sions of part 1403 of this title.

(c) Other interests. Payments or any
portion thereof due under this part will
be made without regard to questions of
title under State law and without re-
gard to any claim or lien against the
eligible reimbursable costs thereof, in
favor of the owner or any other cred-
itor except agencies and instrumental-
ities of the U.S. Government.

(d) Assignments. Any producer enti-
tled to any payment under this part
may assign any payments in accord-
ance with the provisions of part 1404 of
this title.
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(e) Violations regarding controlled sub-
stances. The provisions of §718.6 of this
chapter, which generally limit program
payment eligibility for persons who
have engaged in certain offenses with
respect to controlled substances, will
apply to this part.

(f) Appeals. The appeal regulations
specified in parts 11 and 780 of this
chapter apply to determinations made
under this part.
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§759.1 Administration.

(a) This part will be administered
under the general supervision and di-
rection of the Administrator, Farm
Service Agency (FSA).

(b) FSA representatives do not have
authority to modify or waive any of
the provisions of the regulations of this
part as amended or supplemented.

(c) The Administrator will take any
action required by the regulations of
this part that the Administrator deter-
mines has not already been taken. The
Administrator will also:

(1) Correct or require correction of
any action taken that is not in accord-
ance with the regulations of this part;
or

(2) Require withholding taking any
action that is not in accordance with
this part.

(d) No provision or delegation in
these regulations will preclude the Ad-
ministrator or a designee or other such
person, from determining any question
arising under this part, or from revers-
ing or modifying any determination
made under this part.

(e) Absent a delegation to the con-
trary, this part will be administered by
the Deputy Administrator for Farm



Farm Service Agency, USDA

Programs of FSA on behalf of the Ad-
ministrator of FSA or the Secretary,
but nothing in this part will inhibit the
ability of the Administrator of FSA or
the person holding the equivalent posi-
tion in the event of a reorganization to
delegate the functions of DAFP under
these regulations to another person.
Likewise, nothing shall inhibit the
ability of the Secretary to reassign any
duties with respect to the designations
of disasters under this part.

§759.2 Purpose.

(a) This part specifies the types of in-
cidents that can result in an area being
determined a disaster area, which
under other regulations makes quali-
fied farmers in such areas eligible for
Emergency loans (EM) or eligible for
such other assistance that may be
available, based on Secretarial disaster
designations. Nothing in this part over-
rides provision of those regulations
that govern the actual administration
and availability of the disaster assist-
ance regulations.

(b) This part specifies the responsi-
bility of the County Emergency Board
(CEB), State Emergency Board (SEB),
and the State Executive Director
(SED) in regard to Secretarial Designa-
tions with regards to disasters. It also
addresses matters relating to the han-
dling of a Presidential declaration of
disaster or the imposition of a USDA
quarantine by the Secretary with re-
spect to triggering the availability of
EM loans.

§759.3 Abbreviations and definitions.

(a) Abbreviations. The following ab-
breviations apply to this part.

CEB means the County Emergency
Board.

CED means the County Executive Di-
rector.

DAFP means the Deputy Adminis-
trator for Farm Programs of the Farm
Service Agency.

EM means Emergency loan adminis-
tered under 7 CFR part 764.

FSA means the Farm Service Agency.

LAR means the Loss Assessment Re-
port.

SEB means the State Emergency
Board.

SED means the State Executive Di-
rector.
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USDA means the United States De-
partment of Agriculture.

(b) Definitions. The following defini-
tions apply to this part.

Administrator means the Adminis-
trator of FSA.

Contiguous county is used in reference
to a primary county as defined in this
section. A contiguous county is any
county whose boundary touches at any
point with that of the primary county.
For programs other than the EM Pro-
gram, disaster assistance regulations
will specify whether benefits will be
available only in the primary counties
or also in the contiguous counties. For
the EM Program that issue is ad-
dressed in §759.6, unless specified other-
wise in the disaster assistance regula-
tions for other programs or in §759.6 for
the EM Program, only the ‘“‘primary”’
county will be considered the quali-
fying ‘‘disaster county.” Therefore, if
the disaster assistance regulations
specify that they cover the disaster
area and contiguous counties, then the
only eligible counties would be the pri-
mary county and those contiguous to
that county. Coverage would not in-
clude coverage of those counties that
are in turn contiguous to those coun-
ties that are contiguous to the primary
county.

County is used when referring to a
geographical area, a local administra-
tive subdivision of a State or a similar
political subdivision of the TUnited
States generally considered to be in
county usage, for example, it includes
an area referred to as a ‘‘county” or
“parish.” Except where otherwise spec-
ified, the use of the term county or
similar political subdivision is for ad-
ministrative purposes only.

CEB is comprised of the representa-
tives of several USDA agencies that
have responsibilities for reporting the
occurrence of, and assessing the dam-
age caused by, a natural disaster, and
for requesting approval in declaring a
county a disaster area.

CED is the person in charge of admin-
istering the local FSA county office for
a particular county.

Disaster area is the county or coun-
ties declared or designated as a dis-
aster area as a result of natural dis-
aster related losses. The disaster area
only includes the primary counties, but
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benefits may be available in the coun-
ties contiguous to the primary county
if so provided by the disaster assist-
ance regulations or, in the case of the
EM Program, in §759.6.

LAR is a loss assessment report pre-
pared by the CEB relating to the State
and county where the potential dis-
aster occurred and for which county or
counties the CEB is responsible. The
LAR includes as applicable, but is not
limited to, starting and ending dates of
the disaster, crop year affected, type of
disaster incident, area of county af-
fected by disaster; total number of
farms affected, crop loss or pasture loss
data associated with the applicable dis-
aster (or both types of losses), live-
stock destroyed, and other property
losses.

Natural disaster is a disaster in which
unusual and adverse weather condi-
tions or other natural phenomena have
substantially affected farmers by caus-
ing severe physical losses, severe pro-
duction losses, or both.

Primary county is a county deter-
mined to be a disaster area.

Presidential declaration is a declara-
tion of a disaster by the President
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(42 U.S.C. 5121-2) requiring Federal
emergency assistance to supplement
State and local efforts to save lives and
protect property, public health and
safety, or to avert or lessen the threat
of a disaster.

Production losses (severe) within a
county are those in which there has
been a reduction county-wide of at
least a 30 percent or more loss of pro-
duction of at least one crop in the
county.

SEB means the State Emergency
Board which is comprised of the rep-
resentatives of several USDA agencies
having emergency program responsibil-
ities at the State level. The board is re-
quired to respond to emergencies and
carry out the Secretary’s emergency
preparedness responsibilities.

SED is the person who serves as the
Chairperson of the USDA SEB in each
State, is responsible for providing the
leadership and coordination for all
USDA emergency programs at the
State level, and is subject to the super-
vision of DAFP.
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Severe physical losses means, for the
purpose of determining an Administra-
tor’s declaration of physical loss, losses
that consist of severe damage to, or de-
struction of: Physical farm property
including farmland (except sheet ero-
sion); structures on the land including,
but not limited to, building, fences,
dams; machinery, equipment, supplies,
and tools; livestock, livestock prod-
ucts, poultry and poultry products;
harvested crops and stored crops.

Substantially affected when used to
refer to producers and to the relation-
ship of a particular producer to a par-
ticular disaster means a producer who
has sustained qualifying physical or
production losses, as defined in this
section, as a result of the natural dis-
aster.

U.S. Drought Monitor is a system for
classifying drought severity according
to a range of abnormally dry to excep-
tional drought. It is a collaborative ef-
fort between Federal and academic
partners that is produced on a weekly
basis to synthesize multiple indices,
outlooks, and drought impacts on a
map and in narrative form. This syn-
thesis of indices is reported by the Na-
tional Drought Mitigation Center.

United States means each of the sev-
eral States, the Commonwealth of
Puerto Rico, the Virgin Islands of the
United States, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands. Extension of
disaster assistance, following a disaster
designation, to insular areas of the
United States not covered by this defi-
nition of ‘“United States’ will be only
as authorized by law, and as deter-
mined by the Administrator on behalf
of the Secretary to be appropriate.

§759.5 Secretarial disaster area deter-
mination and notification process.

(a) U.S. Drought Monitor. With respect
to drought and without requiring an
LAR:

(1) If any portion of a county is phys-
ically located in an area with a
Drought Monitor Intensity Classifica-
tion value of D3 (drought-extreme) or
higher during any part of the growing
season of the crops affected by the dis-
aster in the county, then the county
will be designated a disaster area by
the Secretary.
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(2) If any portion of a county meets
the threshold Drought Monitor Inten-
sity  Classification value of D2
(drought-severe) for at least 8 consecu-
tive weeks during the growing season
of affected crops, then the county will
be designated a disaster area by the
Secretary.

(b) CEB and SEB recommendations. In
instances where counties have been im-
pacted by a disaster but the county has
not been designated a disaster area
under the provisions of paragraph (a) of
this section, CEB will make a disaster
designation recommendation request
to SEB when a disaster has resulted in
severe production losses. The deter-
mination of the sufficiency of the pro-
duction losses will be governed by the
provisions in paragraph (c) of this sec-
tion. The CEB may make such efforts
as are needed to identify counties that
have been impacted and had such pro-
duction losses. A farmer, Indian Tribal
Council, or local governing body may
initiate the process by reporting pro-
duction losses or drought conditions to
CEB and suggesting that there be a
recommendation in favor of desig-
nating a county as a disaster area. Rec-
ommendations by a CEB in favor of a
disaster designation by a CEB under
this paragraph are subject to the fol-
lowing:

(1) A LAR is required as part of a
CEB disaster designation request. CEB
will submit a disaster designation re-
quest with a LAR to SEB for review
and recommendation for approval by
the Secretary. CEB’s written request
and SEB recommendation must be sub-
mitted within three months of the last
day of the occurrence of a natural dis-
aster.

(2) If SEB determines a qualifying
natural disaster and loss have oc-
curred, SEB will forward the rec-
ommendation to the Administrator.
The natural disaster may include
drought conditions that were not suffi-
ciently severe to meet the criteria in
paragraph (a) of this section. Since the
U.S. Drought Monitor tracks only
drought conditions, not specifically ag-
ricultural losses resulting from those
conditions, it is possible for a drought
that does not meet the criteria in para-
graph (a) of this section to result in
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production losses that constitute a
natural disaster.

(3) The Secretary or the Secretary’s
designee will make disaster area deter-
minations. The Secretary may delegate
the authority to the SED. In such case,
the SED will act on behalf of the Sec-
retary, subject to review by DAFP as
may be appropriate and consistent
with the delegation. The delegation of
authority to the SED may be revoked
by the authority making that delega-
tion or by other authorized person. In
all cases, DAFP may reverse any SED
determination made in accordance
with this section unless the delegation
to the SED specifies that such review
is not allowed.

(c) Eligible production losses. For pur-
poses of making determinations under
paragraph (b) of this section, in order
for an area to be declared a disaster
area under paragraph (b) of this section
based on production losses, the county
must have had production losses of 30
percent of at least one crop in the
county as the result of a natural dis-
aster.

(d) Discretionary exception to produc-
tion losses for designating a county as a
disaster county. For purposes of the EM
program only, unless otherwise speci-
fied in the designation, a county may
be designated by DAFP as a designated
disaster county even though the condi-
tions specified in paragraphs (a)
through (c¢) of this section are not
present so long as the disaster has oth-
erwise produced such significant pro-
duction losses, or other such extenu-
ating circumstances so as to justify, in
the opinion of the Secretary, the des-
ignation of a county as a disaster area.
In making this determination, the Sec-
retary may consider all relevant fac-
tors including such factors as the na-
ture and extent of production losses;
the number of farmers who have sus-
tained qualifying production losses; the
number of farmers that other lenders
in the county indicate they will not be
in position to provide emergency fi-
nancing; whether the losses will cause
undue hardship to a certain segment of
farmers in the county; whether damage
to particular crops has resulted in
undue hardship; whether other Federal
or State benefit programs, which are
being made available due to the same
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disaster, will consequently Ilessen
undue hardship and the demand for
EM; and any other factors considered
relevant.

§759.6 EM to be made available.

(a) For purposes of the EM Program
under part 764, subpart I, of this chap-
ter, a county will be considered an eli-
gible disaster area as designated by
FSA for coverage of the EM Program
as follows:

(1) Secretarial designations. When pro-
duction losses meet the requirements
in §759.5 and the county has been des-
ignated as a disaster area for that rea-
son, or when the discretionary excep-
tion to production losses for EM under
§759.5(d) has been exercised, the pri-
mary and contiguous counties will be
areas in which otherwise eligible pro-
ducers can receive EM loans.

(2) Physical loss notification. When
only qualifying physical losses occur,
the SED will submit a request to the
FSA Administrator to make a deter-
mination that a natural disaster has
occurred in a county, resulting in se-
vere physical losses. If the FSA Admin-
istrator determines that such a natural
disaster has occurred, then EM can be
made available to eligible farmers for
physical losses only in the primary
county (the county that was the sub-
ject of that determination) and the
counties contiguous to that county.

(3) USDA quarantine. Any quarantine
imposed by the Secretary of Agri-
culture under the Plant Protection Act
or the animal quarantine laws, as de-
fined in section 2509 of the Food, Agri-
culture, Conservation, and Trade Act
of 1990, automatically authorizes EM
for production and physical losses re-
sulting from the quarantine in a pri-
mary county (the county in which the
quarantine was in force) and (where the
quarantine effects extend beyond that
county) the counties contiguous to
that primary county.

(4) Presidential declaration. Whenever
the President declares a Major Disaster
Declaration or an Emergency Declara-
tion, FSA will make EM available to
eligible applicants in declared and con-
tiguous counties, provided:

(i) The Presidential declaration is
not solely for Category A or Category
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B Public Assistance or Hazard Mitiga-
tion Grant Assistance, and

(ii) The Presidential Major Disaster
declaration is for losses due to severe,
general disaster conditions including
but not limited to conditions such as
flood, hurricane, or earthquake.

(b) [Reserved]
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